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Digests of Recent Opinions 





EVIDENCE — Non denial of in- 
culpating statements made in 
the presence of the party charg- 
ed may amount to an admis- 
sion by him only where it 
would be natural for him to 
deny it if he had a motive for 
denying it and did not intend 
to admit it. 


—Silence is not an admission 
where the inculpating state- 


ment is made by a stranger 
whom the party is not called 
upon to notice. 

TRIAL — Trial counsel should not 
persist in asking damaging 
questions after the court has 
sustained objections thereto 
but must abide by the ruling 
and save his objections for ap- 
peal. 

—Persistence of counsel in ask- 
ing damaging questions after 


objections thereto have been 


sustained warrants mistrial or 
new trial where the improper 
interrogation was prejudicial. 

DAMAGES — While the inflicting 
of anguish by the negligent in- 
jury of another without trauma 
to the plaintiff is irremediable, 
where there was trauma recovy- 
ery may be had for the entire, 
inseparable, resulting psychia- 
tric complex induced by the in- 
separable shock of the trauma 
and of the simultaneous injury 
of the other person. 

DAMAGES — DEATH ACTIONS 
—In death action for death of 
a young child, some degree of 
conjecture as to damages is un- 
avoidable. 
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Governor Me >yner ver ene submit- | 

Stanley was going straight in a ted the following nominations: | 
southerly direction on Elizabeth Pring Ge agree as Judge “el 
Ave. Waldor came from the east bce al PES Sa 
and made a left turn to gos 
OEE RAGS 6 TENS TT SO GO AOU Sank d, Kingfield as Judge of 
on Elizabeth Ave. The Greenbergs the avers Cc ; 
pigghil on the westerly sidewalk Saul N. Schechter as Judge of 
of Elizabeth Ave. Waldor’s con- the Warre xe yunty Court to suc- | 
tention is he did not touch nor ceed Frank J Kingfield. 
cut off Stanley’s car and left him Carroll W. Hopkins as Judge| 
room to pass. Stanley’s conten- of the Union Count y Court. 


tion was Waldor cut him off and Ervin S. Fulop 





collided with his left side. Union County Court. 
Held: The persistent attempt to _ Aldona E. Appleton (Mrs) as 
elicit from Waldor that bystand- Judge of the Juvenile and Do- 
mestic Relations Court of Mid- 





(Continued on page 2, col. 1) dlesex County 




















Vicinages - Superior Court, Chancery Division 





SUPREME COURT OF NEW JERSEY 










































- ORDERED that pursuant to Rule 1:28B the vicinages of the 
CI ancery Division of the Superior Court shall | ows and the 
cupiicate copies of the pleadings and other pay hall be sent by 
he — Ir Court Clerk to the county clerk counties in- 
Non-matrimonial cases 
Counties Action to be tried at Papers sent to 
Vicinage No. 1 
Hudson Jersey City Hudson C 
Bergen Sachoun sack Passaic C 
Passaic Paterson Passaic C 
Vicinage No. 2 
) 
) Morristown Mor County Clerk 
) 
V 3 
) as 
‘ Newark Essex County Clerk 
\ + 
) 
) Retained by Clerk of 
) Trenton yp asst oy ¥ 
Superior Court at Trenton 
) 
Vicinage No. 5 
Monmouth ) ee ae 
Ocean ) Freehold Monmouth County Clerk 
Vici nage No. 6 
Bu riington } 
Camden ) 
Cumberland ) Camden Camden County Cler 
Gloucester )} 
Salem ) 
V nag No. 7 
Ationtin County Cl Office 
C ee Shive Atlantic City Guarant Trust Bldg., 
a avid Y } -~T 
’ Atlantic City, N. J. 
Matrimonial cases 
Countie Action to be tried at Papers sent to 
1 
Jersey City Hudson C Cl 
Ha ickensack Passaic Cou € 
Paterson Passaic Cou c 
Ee 
) 
) Morristown Morris County Clerk 
) 
eo 
Newark Essex County Clerk 
) 
) Elizabeth Union County Clerk 
Q 
) Trenton Retained by C f 
) Superior C Trenton 
5 
: Freehold Monmout! Clerk 
6 
) Camden Camden County Clerk 
»aNne ) 1 ‘] 
and 2 Bridgeton Cumberland County Clerk 
nage No. 7 
; County Clerk’s Office 
Atlantic Atlantic City Guarantee Trust Bldg., 
Cape May ) Atiantic City, N. J. 
Dated: Juiy 24, i938 JOSEPH WEINT2AUB C. J. 


as Judge of the} 


| General Assignment Order 1958-1959 


SUPREME COURT OF NEW JERSEY 


ORDERED that the judges of the Superior Court are assigned 
and that certain judges of the County Court are temporarily assigned 
to the Superior Court as follows, effective September 3, 1958 


APPELLATE DIVISION 


Part A Judge Goldmann, presiding 
Part A Judge Conford 
Part A Judge Freund 
Part A Judge Haneman 

| Part B Judge Price, presiding 
Part B Judge Schettino 

Part B Judge Hall 
Part B Judge Gaulkin 


Judge Conford to preside in Part A in the absence of Judge 
| Goldmann and Judge Schettino to preside in Part B in the absence 
| of Judge Price. 


LAW DIVISION 









Judge Artaserse Hudson County 
Judge Broadhurst Assignment Judge, Hudson County 
Judge Cafiero Assignment Judge, Atlantic, Cape May, Cum- 
berland and Salem Counties 
Judge Colie Essex County 
Judge Coolahan Essex County 
Judge Davidson Assignment Judge, Passaic County 
Judge Foley Assignment Judge, Hunterdon, Morris, Somer- 
set, Sussex and Warren Counties 
Judge Hetfield Assignment Judge, Union County 
Judge Knight Assignment Judge, Monmouth and Ocean 
Counties 
Judge Leyden Assignment Judge, Bergen County 
Judge Mariano Monmouth County 
| Judge McGeehan Hudson County 
| Judge Pindar Essex County 
| Judge Schalick Assignment Judge, Burlington, Camden and 
Gloucester Counties 
| Judge Scherer Essex County 
| Judge Smith Hudson County 
Judge Vogel Assignment Judge, Mercer and Middlesex 
Counties 
Judge Waesche Bergen County 
Judge Waugh Assignment Judge, Essex County 
Judge Wick Camden County 
CHANCERY DIVISION 
General Equity Causes 
Judge Drenk Monmouth and Ocean Counties sitting at 
Freehold 
Judge Foley Morris, Sussex and Warren Counties sitting 
at Morristown 
Judge Grimshaw Bergen County sitting at Hackensack and 
Passaic County sitting at Paterson 
Judge Kolovsky Essex and Union Counties sitting at Newark 
Judge Schalick Burlington, Camden, Cumberland, Gloucester 
and Salem Counties sitting at Camden 
Judge Stanton Bergen County sitting at Haan sack and 
Hudson County sitting at City 
Judge Sullivan Essex and Union Counties sittin Ne ewark 
Judge Wick Atlantic and Cape May Counti sitting at 
Atlantic City and Bur on, Ca 
Cumberland, Gloucester an 
ties sitting at Camden 
(Judge to be Hunterdon, Mercer, Middlesex and Somerset 
assigned) Counties sitting at Trenton 


Matrimonial Causes 












Judge Simmill Monmouth and Ocean Counties sitting at 
Freehold 

Judge Bennett Hunterdon, Somerset and Mercer Counties 
sitting at Trenton 

Judge Burton Atlantic and Cape May Counties sitting at 
Atlantic City, Cumberland and Salem 
Counties sitting at Bridgeton, and Bur- 
lington, Camden and Gloucester Counties 
sitting at Camden 

Judge Cavinato Essex County sitting at Newark 

Judge Hand , Essex County sitting at Newark 

Judge Hegarty Bergen County sittin at Hackensack and 
Passaic County ters 

Judge Mills Morris, Sussex and 
at Morristown 

Judge Nimmo Hudson County sittings 

Judge Tomasulo Middlesex and Uni 
Elizabeth 

Dated: July 22, 1958. /s/ JOSEPH WEINTRAUB C. J. 


SUPREME COURT OF NE 


EW JERSEY 

ORDERED that the order of June 27, 1958 fixing the dates of 
the commencement of the Stated Sessions of the 1958 Term is 
amended so that the September Stated Session of the Superior and 
County Courts will commence in the following counties on the dates 
and at the times indicated: 

September 3, 1958 at 10.00 a.m. in Hunterdon a unty. 

September 3, 1958 at 2:00 p.m. in Mercer Count 

FURTHER ORDERED that, in addition to his regular assignment, 








q 
assigned 


to the Superior 
ind 


€ +} 
au 


Judge Philip R. Gebhardt is temporarily 
Court, Law Division, for the purpose of opening court 
the Grand Jury in Hunterdon County in the absence 
ment Judge. 


Dated: July 24, 1958. 


cnarging 


A541 


e Assign- 


JOSEPH -WEINTRAUB C. J. 
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DIGESTS OF RECENT OPINIONS 





(Continued from page 1) 


ers had said he had cut off Stan- | 
ley was made by Stanley’s counsel 
on cross examination of Waldor. | 
Each of Waldor’s counsel’s objec- 
tions to the question was sus- 





tained. Stanley’s counsel argued | 


that the question was proper and 
would be admissible as an ad- 
mission by Waldor by his silence 
at the time. The court held a 
proper foundation had not been 
laid for the question, that counsel 
could not merely ask “what some- 


body said” and that the evidence | 
was not competent. The court | 


ruled that the question was im- 
proper because the person who 
made the alleged statement was 
not identified as one who would 
know the fact with the result 
that Waldor would be called upon 
to respond. 

It is argued that non-denial of 
an inculpating statement made in 
the presence of the party charged 
may amount to an admission of 
its truth where it is heard and 
would naturally have been denied 
if the party had a motive for 
denying it and did not intend to 
admit it. But that rule is not 
applicable here as there was no- 
thing to indicate Waldor was 
conversing with or in the com- 
pany of the declarant or known 
to declarant as the operator of 
the car. Under the circumstances 
he would not “naturally” be 
called upon to deny the state- 
ment, and his silence was in no 
sense an admission. Silence is not 


|for counsel 


|ment is made by a stranger, | 
|whom he is not called upon to) 
|notice. The ruling of the trial | 
|court was correct but even if it | 


were not, there is no justification | 
deliberately asking 
the question after the court had 


ruled against it five times. Counsel | 
must abide by the judge’s ruling 
and save his objections for ap- | 


peal. 


The harmful effect of these im- 
proper questions as between Wal- 
dor and Stanley is obvious. The 
improper questioning was pre- 
judicial in so far as the case of 
Stanley against Waldor was con- 


|cerned and it was error to deny 


the mistrial. Substantial justice 
calls for a new trial of that action. 
However, on the evidence, the 
court finds there was ample evi- 
dence of Waldor’s contributory 


|negligence and that the improper 


questioning was not prejudicial in 
so far as the Greenberg’s case is 
concerned. Accordingly those ver- 
dicts are not set aside. 


New Jersey does not allow a} 
anguish | 
where there has been no trauma 


recovery for mental 
to the person anguished. But 
where the defendant’s negligence 
occasions sorme physical injury 
to the plaintiff, no matter how 


Slight, the plaintiff may recover | 


for fright, shock and mental agi- 


tation as part of his damages. | 
And while recovery cannot be had | 
for anguish suffered by the neg- | 


ligent injury of another without 
trauma to the plaintiff, where as 


an admission where the state-|here, there is resulting neurosis | 
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——— |induced by the inseparable shock | 
|of plaintiff’s own injury and the | 
|simultaneous injury of her child, 
|recovery may be had for the en- 
tire, inseparable, resulting psychi- | 


atric complex. The award for 


| Mrs. Greenberg is affirmed. 


As to the award to the adminis- 
trator, the child was only 5 


{months old. Necessarily plaintiffs 


could not adduce specific evi- 
dence of the prospective pecuni- 
ary loss of the parents through 
deprivation of the child’s earnings 
and services. Some degree of con- 
jecture in such a situation is fair- 
ly unavoidable. However, the re- 
duction from $10,000 to $5,000 
was not unreasonable. The recov- 
ery must be geared to the excess 
of pecuniary gain to the parents, 
either in money or services, which 
is always problematical, over their 
outlay on the child’s behalf dur- 
ing its upbringing, which is prac- 
tically certain and usually sub- 
stantial. This judgment is af- 
firmed. 
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UBLIC UTILITIES — Before a_ ‘and 1956 it had a net income of | 
water company can be ordered | $349 and $297 respectively. 


No 


by the P.U.C. to extend its| dividends were paid nor were any 


mains at its own expense it| salaries paid to 


must appear (1) public con-| 


| 


officers. The 
$368,771 is reflected as a capital 


venience and necessity require | contribution rather than income, 
it, (2) it is reasonable and prac- | 
lally. Cost of the extension sought 


tical, (3) the expected return 
will not materially affect the 


overall return, (4) the financial | 
condition of the company rea- | 
|their property, and that the so- 


sonably warrants the expendi- 
ture. 

—Held, plaintiffs not entitled to 
extension of water mains at 
company’s expense where cost 


and is depreciated at 2% annu- 


would be over $22,000. 
Plaintiffs argue the Water Co. 
is obliged to extend its mains to 


called contributions to capital 


‘should be treated as income so 


would be half of company’s, 


capital, result would be only 
3% increase in service and an- 
ticipated revenue would resuit 
in overall net operating loss. 


that, if so treated, would result 
in an adequate return to the 
Water Co. in spite of the expend- 
iture sought, and that the 2% 
annual depreciation is improper. 
In the alternative they seek to 


{compel Union Beach to extend 


—Practice of carrying receipts | 


for installation of mains as cap- 
ital contribution and _ taking 
such depreciation thereon as 
ordered by P.U.C. is proper in 
calculating income though such 
contributions cannot be con- 
sidered as capital investment 
for rate base. 

—The P.U.C. has no jurisdiction 
over a municipal water utility 
except where it has since 1929 


acquired a private company pre- | 
viously serving more than one | 48:2-27 which provides that the 


municipality. 

Digested from an opinion by 
Haneman, J. A. D. rendered July 
3, 1958. Appellate Div. Langan et 
als v. West Keansburg Water and 
Union Beach. For appellants — 
Ralph S. Heuser, (Heuser, Heuser 
& De Maio, attys). For West 


| 


Keansburg Water Co. — Henry J. | 


(Roberts, 
attys). 


| Saling. 
| Carton, 


Pillsbury & 


For Union Beach | 


—Joseph F. Mattice. For P.U.C.— | 


| Howard T. Rosen, Dep. Atty. Gen. 


Plaintiffs appeal from a dis- 
missal by the P.U.C. of their 
complaint seeking (1) to deter- 


mine which of the two defendants 
|holds a franchise to serve their 


area and (2) to compel 
sion of water lines. 
Plaintiff Langan is a land de- 


an exten- 


veloper who owns a section of 
Raritan Towns ship which is not 
presently served by either de- 


fendant. In 1927 the Borough of 
Union Beach contracted to supply 
water in a specified area of Rari- 
ton. The agreement expires in 
1960 and it is represented that 
Union Beach has no intention of 
renewing it. In 1954 Raritan 
granted a franchise to the West 
Keansburg Water Co. to serve 
water in the entire Township ex- 
cept the area served by Union 
Beach. Langan’s lands are not 
within the Union Beach contract 
area, though Union Beach has 
adjacent water mains. The near- 


est mains of the Water Co. are 
about ‘2 mile away. The Water 
Co. agreed to extend its mains 


provided Langan would pay the 
cost thereof. Langan refused and 
filed the present complaint. 
Thereafter a supplemental com- 
plaint was filed by 21 named 
plaintiffs, all allegedly owning 
property and _ residents 
area. Though the complaint 
states the plaintiff’s “desire that 
the mains be extended to make 
water available to their property 
on a proper and legal basis” none 
of them agreed to contract for 
water service and only one ap- 
peared at the hearing, he having 
been subpoenaed on a collateral 
issue. 

There has been considerable 
development in Raritan with re- 
sultant extension of the mains 
of the Water Co. In each instance 
the developer paid the cost of the 
extension. The Water Co.’s total 
investment is $426,138 of which 
$368,771 represents payments by 
developers for extension of mains 
and the balance, approximately 


| Elizabethtown _ v. 


its mains to them. 

Held: Insofar as Union Beach 
is concerned, the area in question 
is beyond that covered by its con- 
tract. In addition, the P.U.C. has 
no jurisdiction over a municipal 
water utility except where the 
municipality has, since 1929, ac- 
quired a privately owned water 
company which had been serving 
more than one municipality. 
Such is not the case here. 

The pertinent statute is RS. 
P.U.C. may require any public 
utility to construct and operate 
any reasonable extension where 
the extension is reasonable and 
practicable and will furnish suf- 
ficient business to justify same 
and when the financial condition 
of the public utility reasonably 
warrants the original expendi- 
ture required in making and 
operating the extension. 

This statute was recently con- 
strued by the Supreme Court in 
P.U.C. The 
court there established four tests 
or criteria under the statute: (1) 


|whether public convenience and 


of the| 


$58,000, cash investments. For 1955 } 













necessity require the extension 
(2) whether it is reasonable and 
practical (3) the effect of the re- 
turn to be expected from the ex- 
tension on the overall return and 
(4) whether the financial condi- 
tion of the utility reasonably war- 
rants the expenditure. It was then 
further held that these tests be- 
ing met, lack of profit from the 
extension is important only as it 
affects the overall return of the 
utility. 

On the proofs, there is doubt 
whether public convenience and 
necessity requires the extension 
and whether the extension is 
reasonable and practical. Langan 
estimates 148 prospective users 
but there is no agreement for 
any service. The Water Company 
estimates a maximurn of 36 cus- 
tomers. 

As to tests (3) and (4), the ex- 
tension would cost almost half 
of the Company’s present capital 
and would result in only a cus- 
tomer gain of 3%. The present 
financial condition of the Com- 
pany does not warrant an exten- 
sion of the mains at its expense. 
Even if Langan’s estimates were 
taken, the interest on the sum 
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cco, 


N. J. Attorneys Attend 
1.B.A. Congress at Koln 


Lawyers from 52 countries are 
at Koln, Germany attending the 
annual convention of the Inter- 
national Bar Association. 

From New Jersey attendine 
the convention are Horace G 


| Brown, Camden; James D. Car- 


penter and Jacob E. Max, Jerse; 

City; John J. McGeehan and 

Louis Schneider, Newark. 
Announcement 


John E. Hughes announces the 





removal of his office to 26 
Bellevue Avenue, Upper Mon:- 
clair, N. J. 














needed to install the mains woul 
alone exceed the estimated rey 

enue, and if 2% depreciation i: 
allowed, the loss would exceed 
the net profit of the utility = 
that it would be operating at : 
loss. Langan’s objection that th: 
$368,771 received from developer 
for laying mains should not & 
considered as a capital con 
tion but as income is contr to 
recognized utility soekies ing 
practices. The utility is not per- 
mitted to consider such contri 

utions as capital for the purpos 

of arriving at the base = 
sonable return and so to es sh 
rates but it is seaciied under 
R.S. 48:2-18, to take and Set asid: 
such depreciation as the P.UC 
orders to keep the property in: 
state of efficiency. Such was th: 
case here. 

Plaintiffs have failed to mez 
the tests laid down by the Eliz:- 
bethtown case. In additio a? 
matter here is an ap} 
primarily by a developer and th 
court in the Elizabethtown cas 
recognized that developers 
a different status from 
home owners. The effect of Lang- 
an’s application is k the 
Water Company to take a specw:- 
tive stake in the success of 2: 
development without an ‘ 
able assurance as to the ar 
of return or when it will be rea- 
ized. 

Affirmed. 
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Page Three 








New Jersey State Bar Examinations, Supreme Court Closes 


Attorneys- 


(Continued from last week) 

24. (a) D owned a vacant cor- 
ner lot in Camden across the 
street from his home. On Feb. 
1, 1958, D and his wife went to 
Florida for a month, leaving D’s 
mother-in-law to take care of 
their children at their home. On 
Feb. 2, 1958, B, a neighbor, went 
upon D’s vacant lot in Camden 
to burn his own trash in his 
own metal container. While the 
trash was burning and during 
the time when B had gone away 
to get some more trash to burn, 
P, a 4-year old boy, came upon 
the lot and was severely burned 
by the flames of the burning 
trash. Assuming that B had no 
mission to go on D’s lot for 
this purpose, but that he had 
gone upon the lot on prior oc- 
casions and burned trash there- 
n, without having been stopped 
by D, does P, and his parents, 

e a cause of action against 





or 


n i 
















(b) On June 2, 1957, Jones in- 
duced X Life Insurance Co. to 
ssue to him, as beneficiary, a 
y on the life of Smith, hav- 
represented himself to be 
step-brother of Smith. There- 
Jones murdered Smith for 
urance, and was caught, 
ed, and executed for the 
ie. Helen, Smith’s widow 

executrix of his estate, sued 
X Life Insurance Co., under the 
Death Act, N. J. S. 2A:31-1, 
the insurance company 
negligence in the issuance 
e policy. At the trial, Helen 
that Jones and Smith 
related in any way, 
hey had lived as neighbors 
ars, and that they had 
rtners in the real estate 
but had dissolved the 
ship. 
y Helen recover 
ance company? 
(a) Brown is the owner of 
farm in Monmouth County, 
1 bisected by a state 

y. On the north half of 
is an old race track, 
n Brown conducts trials 
horses owned by him. On 
1958, Black, a well- 
ambler, while driving on 










Ine 






ing 











+ 


from the 
















State highway, observed 
making trials of his 
Black spent that day 


of 


tha 
tne 


notes of the results 
trials. He returned 
and daily thereafter, 
asses, and, from the 
r of the highway, takes 
nd makes pictures of the 
ts Of the trials. He has re- 
to desist from this daily 
despite Brown’s de- 





y Brown obtain an injunc- 
restraining Black’s con- 


june 1958 


duct? 

(b) Green is the lessee in pos- 
session of waste land in Hunter- 
don County, on which he hunts 
grouse. Across this waste land 
is a foot path, which is a public 
right of way. White, an animal 
lover, stations himself on this 
path in the middle of the waste 
land, while Green and his friends 
are engaged in shooting, and, 
with an umbrella, 
the grouse. Is White guilty of 
trespass, or any other wrong, for 
which Green may sue him, or 
have him arrested? 

26. On March 1, 1958, P, 40 
years old, a resident of New York, 
was hired in New York by D, a 
resident of New York, to drive 
D’s truck, at a salary of $100 
weekly. On April 1, 1958, while 
waiting to unload D’s truck at 
a dock in Hoboken, N. J., P was 
injured as the result of “horse- 


play” indulged in by P’s helper, | 
X. P suffered a ruptured ulcer,! 


from which he had suffered for 
many years, and was rushed to 
a nearby hospital in Hoboken, 
where an emergency operation 
was performed by Dr. P, without 
any authorization therefor by 
D. In fact, P never told D of the 
“horesplay” incident until April 
28, 1958, when P returned to 
work, fully recovered from the 
operation. 

Does P have any rights against 
D under the New Jersey Work- 
men’s Compensation Law? If so, 
what are they? If not, why not? 

27. At a condemnation hear- 
ing, the only issue was the value 
of the land taken by the State 
for highway purposes. The trial 
judge was called upon to de- 
termine the admissibility of the 
following items of evidence, due 


and timely objection thereto 
having been made in each in- 
stance: 


(a) The assessed valuation 


of the land for the year when} Court upheld the 
it was taken, together with the!a_ nondiscriminato. 


tax equalization table of the 
County Tax Board, showing 
that assessed valuations in 
this municipality are 40% of 
true value. 

(b) A $15,000 offer to buy the 
land made to the owner by a 
local developer two weeks be- 
fore the actual taking. 

(c) The testimony of a real 
estate broker, giving his opin- 
ion as to the value of the land 
taken, based upon the sales of 
comparable properties about 
the time of the taking, not 
made by this broker, but as to 
which he was informed by the 
brokers who made these other 
sales. 

How should the court rule on 
the admissibility of these items? 
28. On appeal from a convic- 
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man to the effect that he asked 
the defendant to 1 him where 
he had hidden the jewelry, which 
had been taken in the robbery, 
jand, after promisin g the de-|]i 


Record Term 


The U. Supreme Court dis- 
posed of 1,783 cases during its 
1957-58 term ended June 30, ac- 
cording to an analysis taken 
from the U. S. Supreme Court 
Bulletin published by Commerce 
Clearing House, national report- 
ing authority on tax and busi- 
ness law. 

The record disposition of 1,783 
cases exceeded by a substantial 
margin the annual average dis- 
posal of 1,417 cases over the past 
1l_ years, CCH 
showed. 

The High Court 
of the applicati 
the customary 
discretion to choc 
be decided o 
nials and dismissals of petitions 
for certiorari, alone, 
for the disposition of 1,318 cases, 
about *4sths of the case load. 

The number of opinions rend- 


Ss. 
1 
4, 


rejected most 
ns for review, in 
exercise of its 
se the cases to 





=i 





ered totalled 203, compared with | 


186 for the previous term. 


On 72 different occasions the 
jurists went on record with writ- | 
ten opinions which disagreed 
with the majority, the highest 
number of dissents since the 


1952-1953 tern 


The CCH Bulletin shows that | 


Justices Douglas and Frankfurt- 


er each wrote 13. dissenting | 
opinions, while Justices Harlan 
and Clark I 12 and nine, 
respectively. Chief Justice War- 


ren accounted for eight dissents, 
while Justices Black and Whit- 
taker wrote each, Brennan 
four and Burton one. In addition, 
the Justices wrote 22 concurring 
opinions and five separate opin- 
ions, for a gers total of 203. 









Many issues affecting business 
operations were settled by the 
Supreme Court iring its 1957- 





A 
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58 term, acc to the CCH 
analysis of th texts of opin- 
ions published ts U. S. Su- 
preme Court Bulletin and Re- 


d business law. 
iecision, the 
zht to impose 


porters on t 
In a far-reac 














) State tax 
on a lessee of federal tax-ex- 
empt real pr where the 
lessee stands from the 
use of the prope in private 
profit-making rities. 

States also m a party 
ising government real property 
»ccupied under a permit and in 
connection with the perform- 
ance of a government contract. 
In assessing a personal property 
tax, a political bdivision may 
include the value government- 
owned material ind work in 
process, if the property is being 
used for personal gain. 

The High Court banned tie-in 








tion of first degree murder, the 
defendant contended that the 
trial judge committed reversible 
error in admitting the following 
evidence, over mely objections 
by defense cour : 
(a) The testimony of a police- 










fendant lenie > told, was 


informed by endant where 
the jewelry w and found it at 
the place designated by the de- 
fendant. 

| (b) The testimony of a Prose- 








when the 
the county jail, 
after being i and charged 
with robbery, before the 
victim of the robbery died, the 
prison chaplain, in the presence 
of this detective, advised the de- 
fendant that it would be better 
for him, if he 


cutor’s detec 
defendant 





and 
na 









|econfessed that he had partici- 


pated in the robbery. 
Was reversible 
ted? 


29. Brown, executor of Jone’s 


will, filed a formal accounting in 


analysis | 


n their merits. De-| 


accounted | 


confessed his} 
icrime, and then the defendant 


error commit- | 





(Continued on page 5, col. 1) 


| WASHINGTON, D. C. July 22— 
The organized bar and other 
organizations representing self- 
empieyed persons scored an im- 











pooner by liquor wholesalers and 
| prohibited the Federal Trade 
| Commission from regulating un- 
|fair and deceptive advertising 
| practices of insurance companies 
| within states which have reg- 
| ulatory statutes. 

In rulings important to the 
enforcement of antitrust laws, 
the Court held that: 
| —a‘compelling necessity” must 

be shown by a defendant com- 
pany in order to obtain the tran- 
script of a grand jury investiga- 
tion made prior to a government 
suit to enjoin alleged violations 
|of the Sherman Act; 
—a lower price made in good 
'faith to meet competition was 
|not unlawful price discrimina- 
| tion; 

—the Federal Trade Commis- 
sion has sole power to determine 
if a cease and desist order 
against one company should be 
held up, pending issuance of sim- 
ilar orders against competing 
companies. 

Of concern to interstate com- 
merce, the Supreme Court ruled 
that the Interstate Commerce 
Commission may not reject a 
motor carrier’s application for 
a certificate without a fully 
substantiated finding that ex- 
isting rail service is ‘‘reasonably 
adequate.” It also ruled that the 
|ICC has no authority to increase 
|suburban commuter fares with- 
|out considering the road’s busi- 
| ness within the state as a whole 
|and the effect of local rates on 
|its interstate business. 
| Several questions on federal 
| income taxation were solved by 
|the Supreme Court during its 
1957-58 term, the CCH analysis 
said, listing some of the signifi- 
cant rulings as follows: 


—proceeds from sales of oil 
payment rights are taxable as 


ordinary income; 

fines for motor vehicle max- 
imum weight violations are not 
deductible; 

—the full amount of a tax 
deficiency must be paid before 
suing for a refund; 

—rent and wages paid in op- 
rating a taxable gambling busi- 
ness are deductible; 

—life insurance policy pro- 
ceeds are not subject to the fed- 
eral estate tax where the insured 
irrevocably assigned the policies 
to named beneficiaries; 

—unpaid federal income taxes 
may not be recovered from a 
beneficiary of insurance, in the 
absence of a lien, unless state 
law permits other creditors of 
the insured to reach the insur- 
ance proceeds in the hands of 
a beneficiary. 


Bar Scores Victory on Jenkins-Keough Bill 


portant preliminary victory in 
Congress today when the House 
Ways and Means Committee 
voted 18 to 7 to approve the Jen- 
kins-Keogh bill. The bill allows 
self-employed persons to defer 
payment of income taxes until 
age 65 on a portion of current 
income placed in a retirement 
fund. 

While the committee action 
represented only a preliminary 
success, it was regarded as a 
major gain in the long fight for 
individual retirement legislation. 
It was considered particularly 
significant since the Ways and 
Means Committee, and the ad- 
ministration, had closed the door 
to practically all other tax re- 
lief legislation at this session. 

Normally, the bill would now 
go to the House Rules Committee 
' which would decide when and if 
it is to go the the House floor 
for consideration. Conceivably 
the rules could be suspended, 
however, for earlier floor action. 
Congress has been planning to 
adjourn the session by mid- 
August. 

As approved by the Ways and 
Means Committee the Jenkins- 
Keogh bill was amended to cut 
from $5,000 to $2,500 a year the 
maximum which any taxpayer 
could put aside on a tax-defer- 
red basis. The limitation would 
be 10 per cent of annual income, 
or not more than $2,500. The 
lifetime limitation was cut by 
the committee from $100,000 to 
$50,000. 

The American Bar Association 
and many state and local bar 
associations have been in the 
forefront of the fight to enable 
self-employed persons to estab- 
lish individual retirement pro- 
grams comparable to those pro- 
vided by corporate retirement 
and pension programs for em- 
ployed persons. 
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DECLINE OF EQUITY JURISPRUDENCE UNDER 
OUR NEW COURT SYSTEM 


Ten years have passed since the unification of our Ccurts of Law 
and Equity and it is appropriate that we reappraise the wisdom of 
this union. 

In our editorial of May 15, 1947 entitled “Chancery as a Division 
in a Unified Court” we recommended the consolidation of the courts 
as a means of eliminating piecemeal litigation and jurisdictional dis- 
putes and to promote the more efficient administration of justice. 
There is no doubt that the establishment of the new court system 
has accomplished these procedural objectives to a marked degree. 

On the debit side, however, we think there has been a deteriora- 
tion in equity jurisprudence under the new system. When the 
fusion of the courts was being considered by the Constitutional 
Convention of 1947, one of the chief arguments urged in opposition 
was that it would result in the atrophy of our world-renowned 
equity law. Even former Dean Roscoe Pound of Harvard, an ardent 
supporter of the merger, testified: “I should feel very badly if I 
thought that any judicial organization which you might work out 
here would result in any diminution of that splendid development 
of equity that is going on here, because after all, equity is the most 
important part of the Anglo-American system of administering 
justice.” | 

The delegates to the Convention and the members of the Bench | 
and Bar who supported their efforts were well aware of the danger 
that a unified court system might stunt the development of our 
equity. An eminent member of the Bar who testified before the 


3 





Convention’s Judiciary Committee called attention to the following | 

remarks of Professor Pomeroy in the preface to the First Edition of | 

his Treatise on Equity Jurisprudence: | 

“Every careful observer must admit that in all states 

which have adopted the reformed procedure [and what he 
meant by the ‘reformed procedure’ is giving legal and equit- 

able jurisdiction to the same court] there has been to a great- 

er or less degree, a weakening decrease or disregard of equit- 

able principles in the administration of justice. I would not 

be misunderstood: there has not, of course, been any con- 

scious intentional abrogation or rejection of equity on the 

part of the courts. The tendency, however, has plainly and 
steadily been toward the giving of an undue prominence and 
superiority to purely legal rules and the ignoring, forgetting 

or suppression of equitable notions. The correctness of this 

conclusion cannot be questioned nor doubted. The con- 

sidered testimony of able lawyers who have practiced under 
both systems, corroborate it, and no one can study the 
current series of state reports without conceding and acknow- 
ledging its truth. In short, the principles, doctrines and 
rules of equity are certainly disappearing from the municipal 

law of a large number of the states. And this deterioration 

will go on until it is checked either by a legislative enactment 

or by a general revival of the study of equity throughout the 

ranks of the legal profession.” 

Keenly conscious of these dangers, the framers of our present 
Constitution sought to avoid any debilitation in our equity by estab- 
lishing within the unified court system a “Chancery Division” with | 
permanently assigned judges who would become specialists in equity | 
to preserve and protect our great heritage. It was thus intended to | 
transplant the old Court of Chancery in the new soil and framework | 
of the Superior Court. This design was implemented by R.R. 4:41-2, 
which provides that all traditional equitable remedies be brought in | 
the Chancery Division. But the experience of the past ten years | 
demonstrates that these expedients have not been entirely successful | 
in immunizing our equity jurisprudence from the decadence and loss | 
of vigor which resulted from the consolidation of law and equity | 
in other jurisdictions. It is vital that we discover and remedy the | 
causes of this decline, for without the stimulus of equity our law 
will be greatly impoverished. Professor Holdsworth has rightly | 
observed that without a system of equity English law could not have | 
been made adequate to meet the social and economic needs of a| 
modern state. (Holdsworth - Sources and Literature of English | 
Law, p. 202) 

A clue to one of the primary causes for the decline in our equity 








' Bar To Consider Paid Public Defenders 


For U. S. Courts 





The issue of paid public de- 
fenders to represent indigent de- 
fendants in criminal cases in the 
federal courts will come before 
the annual meeting of the Amer- 
ican Bar Association House of 
Delegates meeting next month in 
Los Angeles. 

Some local jurisdictions now 
have full time “defenders” paid 
from public funds. But in the fed- 
eral courts, and most local courts 
throughout the country, lawyers 
in private practice are appointed 
by judges to represent indigents 
accused of crime who are unable 
to employ counsel. 

President Charles S. Rhyne of 
the ABA estimated recently al- 
most a half million such cases a 
year are now being handled by 
private lawyers, without com- 
pensation or with very nominal 
fees authorized by local law. 


When the ABA meets in Los 
Angeles Aug. 25-29 for its 8lst 
annual convention, the Associa- 


tion’s Committee on Jurisprud- 
ence and Law Reform will recom- 
mend that the House of Delegates 
approve a bill (HR 108 by Rep. 
Celler) pending in Congress which 
would authorize the U. S. District 
Courts to appoint one or more 
full time public defenders whose 
maximum salary of $10,000 year- 
ly would be paid by the federal 
government. The same bill would 
allow private counsel appointed 
by the federal court a fee of $35 
per day for time devoted to the 
defense of indigents. 

Last week, a similar bill was 
passed by the Senate. In both 
measures, administration of the 
defender program would be a re- 
sponsibility of the Administra- 
tive Office of the U. S. Courts. 

The pending bill is favored by 
the Judicial Conference of the 


United States, an organization 
which officially speaks for the 


federal judiciary. Other bar or-| 
ganizations recently have favored | 


public defenders on the ground 
that the number of indigents re- 
quiring counsel has grown so 
large court-appointed private 


counsel cannot be expected to as- | 


sume the full burden. However, 


the issue has occasioned contro- 


versy within the legal profession 
in the past, with some lawyers 
and judges contending the sys- 
tem of court-appointed private 
counsel is preferable. 

Under the plan proposed by the 
bill now pending, indigent per- 
sons charged with a misdemean- 
or or felony would be assigned 
the services of a court-appointed 
public defender. District Courts 
would also be permitted to ap- 
point one or more “assistant pub- 
lic defenders” to aid the defender 
if his case load became excessive. 

The measure also would au- 


thorize the federal courts to ap-| 


point local counsel, rather than 
a public defender, to represent 
indigent defendants 
such representation could be pro- 
vided “more economically.” 


A court appointed public de-| 


fender or counsel would be re- 
quired to act as attorney for 
each defendant to 
assigned at every stage of the 
prosecution, unless the court was 
satisfied the defendant was able 
to employ other counsel. 

If the House of Delegates ap- 
proved the committee recom- 
mendation, ABA support would 
be thrown behind the public de- 
fender bill in Congress. The House 
is the ABA policy determining 
body, whose 244 members repre- 
sent legal organizations having 
a combined membership of more 
than 200,000 lawyers and judges. 

















immemorial. It is perfectly well known that they have been 
established from time to time - altered, improved and refined 


from time to time. 


Chancellors who invented them. 
the purpose of securing 


vented for 


In many cases we know the names of the 


No doubt they were in- 
the better administra- 


tion of justice, but still they were invented. Take such things 
as these: The separate use of a married woman, the restraint 


on alienation, the modern rule against perpetuities, 
We can name the Chancellors who 


rules of equitable waste. 


itj 


and the 


first invented them, and state the date when they were first 


introduced into Equity jurisprudence; 
j oa 


and therefore, in cases 


of this kind, the older precedents in Equity are of very little 


value. The doctrines 


are progressive, refined, and improved, 


and if we want to know what the rules of Equity are, we must 
look, of course, rather to the more modern than the more 


ancient cases.” 


Our New Jersey Equity has had a similar origin. 


ts precepts 


have been developed by our Chancellors and Vice Chancellors who 
instructed the Bar through their written opinions which fill many 


volumes of our official reports. 


was a passion, a religion, a living and growing jurisprudence. 


To our great Chancery judges, equity 


In 


the generalities of the equitable maxims and principles they found a 


moral content which they molded and applied 
generative force 


Their c contain a 
refining 
e 


a whole. 


decisions 


the common law, and in filling 


to concrete cases. 
in supplementing or 
in the gaps in the law as 


During the past ten years there has been a sharp reduction in 


whenever | 


whom he was | 


sys 
We 
Judges, and undoubtedly there are reasons and extenuating circum- 
stances for the decline in opinion writing. 


the output of Chancery opinions. Indeed, it is an uncommon exper- 
ience for an appellate court to get a thorough and well written opinion 
from the Chancery Division. For the most part, Chancery judgments 
are based upon findings of fact and conclusions of law delivered orally 
from the Bench, — often introduced with the Judge’s apologies or 
regrets for lack of time to prepare and file a formal written opinion. 
Such findings tend to be mechanical, and their preparation encour- 
ages neither law nor literature. Although our appellate courts have 
made substantial contributions in the field of equity during the past 
decade, 
come before them cannot fill the void left at the trial level. 
history proves that, in the main, it was the Chancery judges who 
were responsible for the creative evolution in equity. 


By reason of the decline of written opinions by Chancery Judges, 
the Bar is bereft of adequate means of learning about the litigation 
in the Chancery Division and of the judicial attitude of its judges 
toward new factual situations and the older precedents. Perhaps 
more important, a generation of lawyers is growing up without an 
intimate knowledge of equitable principles which an educated and 
progressive Bar should possess. A continuation of the present state 


of affairs can only lead to further atrophy of equity jurisprudence. 


The problem here discussed is a challenge to our present Court 
tem deserving of the serious consideration of the Bench and Bar. 
have a conscientious and hard working group of Chancery 


Those causes and cir- 


law can be found in a famous dicta of Sir George Jessel in re Hallett’s} cumstances should be ascertained and corrective steps taken. For- 


Estate (1879) (13 Ch. D. 696, 710): 


“The rules of Courts of Equity are not, like the rules of 
Common Law, supposed to have been established from time 


tunately, the condition is not beyond repair. 
rectified, we may yet see a renaissance which can restore our equity 


If the situation is 


jurisprudence to its pristine glory. 


the relatively small number of Chancery appeals which | 
Legal | 


Texas Lawyer Wins ABA 
| Ross Essay Award 
| 


Chicago, July 18—Roy L. Cole 
of Dallas, Tex., 34-year old tax 
and corporate law attorney, was 
announced today as winner of 
the American Bar Association’s 
|}25th annual Ross Essay Award. 
The competition carries a cash 
award of $2,750. 

Mr. Cole will be presented the 
award and a citation at the 8lst 
annual meeting of the ABA in 
Los Angeles on Thursday, Aug. 
28. His winning essay on the sub- 


ject “To What Extent Should 
Administrative Agencies Exer- 
cise Judicial Powers?’, was 


unanimously judged as the bes: 
among 38 submitted in the a 
nual competition. The ar 
contest is open to all mem 
of the 95,000-member ABA. 
Cole is one of the youngest 
|yers to win the award in recent 
years. 











Delaying Tactics Can Be 
Costly To Tria! Lawyers 


PORTLAND (ACCN) 
yers whose actions 
|ceedings and increase costs of 
|trials in federal courts 
required to pay such excess c¢ 
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under new rules of pr: 
|adopted by the U. S. District 
Court in Oregon. 

The new rules, promulgated 
after long study by the 
and members of the bar, 
|corporate, clarify or abrog 


unwritten practices which 
|grown up over a period of r 
years,” said a statement rel 
by District Judge Gus Sol 

“They constitute a major re- 
{vision of the old 
|were adopted in 1913, ar 
intended to bring the loca 
tices into harmony with ti 


1 


rules, 





eral rules of civil proc 
said the release. 
One of the significant changes 


is the rule relating 
duct of lawyers in court. I I 
“An attorney who presents t¢ 
the court unnecessary 
or nwarranted opposition 
motions, or who fails to prt 
for a presentation to t! 
or who otherwise so multiplies 
the proceedings in a case so 4s 
to increase the costs thereof 
reasonably and vexatiously 
be required by the court to 
isfy personally such 
and may be su 


to the con- 





er discipline as t 
appropriate.” 
Another new fru 


that “no longer 
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procedure in attempting ‘tc 
inate the “sporting : 
justice,” and to afford 
the opportunity of havin 
cases decided solely in 
ance with the evidence an 
law. 

Also emphasized as an 
ant change is the r 
| trial orders ordina 
|} Supplementary to t 
rather than in lieu o! 

The new rules went int 
June 30, according t 
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ances will be made 
to comply strictly 
the statement said. 
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Attorney's Examination 





Continued from page 3) 





the Essex County Court. To this 
3ecount, Frank, son of the testa- 
tor, filed exceptions, alleging 
‘mproper payment by Brown, as 
executor, to himself individually 
of $1000. At the hearing, Brown 
offered the following: 

a. Brown’s own testimony that 
the testator owed him $1000 and 
nad told him “take it out of my 
estate.’ 
Testimony of Brown’s wife, 
, who was present at the 
conversation, and offered 
-> corroborate the same. 

ec, Testimony of Hawk, an at- 
who had drawn Jones’ 
that the testator had in- 
ected him to “Make Brown 
executor; I owe him $1000 
he can pay himself from 
ry estate.” 
dg. Testimony of Dr. Ecks, test- 
tor’s physician, that testator 
d told him “I owe Brown $1000 
he will get a chance to pay 
lf as I have named him 


torney, 


















the 
above 


"Upon timely objection, 
court excluded the four 





Were these rulings correct? 

30. The high cost of govern- 
, at all levels, has created 
need for new sources of 
e. Among others, the fol- 
suggestions have been 


~ant 


—— 








a) An annual municipal 
fee of $100 to be paid 
for each coin-operated, milk 
vending machine. 

b) A State tax of 2 


license 


cents 









on every newspaper sold in 

New Jersey. 
c) An admission fee of $1.00 
day, to be paid by non- 
nts of New Jersey only, 


ance into or upon any 
e-owned and State-oper- 
park, bathing beach or 
ther recreational area. 

d) A $10 per diem —- 
for the privilege of operat 
any t truck k or motor vehicle on 
th ghways of New Jersey, 
is not licensed by the 
e of New Jersey, to be 
to the State Director of 
“otor Vehicles. 

‘€) A federal personal prop- 
ty tax, at the rate of $50 per 
of valuation, to be _ 
ly by U. S. citizens on 
persona: property situa 

side the U. S. 

ld these proposals be con- 
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ed Outs 







1 foreclosure of mort- 
In, affecting New Jer- 
how may valid service 
2sS and complaint be 
each of the follo 2g 
“med defendants: 

2D, a 16-year old girl, who 
with her parents in New- 






© NiO 





r 
rb q 
Z 


30-year old man, a 
tient in the State Hos- 
forris Plains, N. J. 

a New York corporation, 
O transact business 
ing business in New 
Se only office is in 
ity, and whose Pres- 
sin Jersey City, N. J. 
' the State of New Jersey, 
=" holds a subordinate lien? 
‘Un May 1, 1958, L, as land- 
ed his complaint in the 
1 County District Court 
‘ T, alleging therein that 
S€en his monthly tenan 
€r month in premises 


“1H Broad Street, Jersey City, 















+ 





N. J., and had failed to pay the 
monthly rent for 10 months last 
past, by reason of which L de-| 


manded a judgment for posses- | 
sion and a judgment against T| 


for $1000 for the rent due and 
owing. T was served personally 
at the premises on May 1, 1958 
with a copy of the complaint, 
annexed to which was a copy of 
a summons dated May 1, 1958 
and returnable by its express 
terms on May 22, 1958. There was 
also endorsed on the complaint 
a written demand by L, address- 
ed to T, requiring T to serve and 
file his answer within 20 days of 


service, or in default thereof 
judgment would be. entered 
against him. 

T did not serve or file any 


answer but, instead, appeared in 
the District Court on May 22, 
1958 and moved to dismiss L’s 
action on the grounds (1) that 
L has not been the legal owner 
of the property since April, 1957; 
(2) that an action for possession 
may not be joined with an ac- 
tion for the rent due and owing; 
and (3) that the summons was 
legally insufficient. In opposing 
T’s motion, L contended as to 
(1) that T, as tenant, could not 
dispute his title as landlord, and, 
further, he stood ready to prove 
is title to the property; and, as 
to (2) our present liberal prac- 
tice permits a plaintiff to join 
in one complaint all of his causes 
of action against the same de- 
fendant, so long as they are all 
within the jurisdiction of the 
court; and, as to (3), that the 
summons was legally sufficient 
and, further, that T, by his ap- 
pearance, has cured any possible 
defects in the summons. 

Should T prevail on his mo- 
tion, or are L’s contentions cor- 
rect? 

33. 
123-4th Stree 
County, N. J., 
for lumber supplied by it be- 

veen January 15, 1958 and Feb- 
ruary 15, 1958 to John Bilder, a 
contractor, of 567-8th Street, 
Newark, Essex County, N. J. 
Bilder used this lumber to make 
repairs to a house at 910-11th 
Street, Paterson, Passaic County, 
N. J., owned and occupied by 
Oscar Ohner, pursuant to an oral 
contract between Bilder and 
Ohner. Assuming any other facts 
which you deem necessary, draw 
a complaint on behalf of Ace 
Lumber Corporation, with the 
objective in mind of obtaining a 
personal judgment against Bild- 

and a judgment, which will 
be a lien against Ohner’s prop- 
erty. 

34. On May 1, 1958, 
a $2000 judgment against 
years oid, of Newark, N. J., in the 
Essex County Court, Law Divi- 
sion, as the result of D’s having 
taken P’s sail-boat at Lake Mo- 


Ace Lumber Corporation, 
t, Jersey City, Hud- 
is owed $2500 


son 


P obtained 
B.. 87 


hawk, N. J., without permission, 
and having damaged it beyond 
repair. The judgment has not 
been paid. D is an unemployed 
high school student, who lives 
with and is supported by his 
mother. So far as P knows, D 





owns nothing except clothing 
wari $500, golf clubs valued at 
$100, and a new typewriter re- 
cently purchased by D for $200, 
with funds furnished by his 
mother as a birthday gift. D has 
no income, except $75 monthly 
from a spendthrift trust set up 
vin the will of his deceased father, 
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| but the will creating this trust 
| expressly provides that the in- 
come from the trust in D’s favor 
| Shall not be subject to execution, 
attachment or garnishment. 

What, if anything, may P’s at- 
torney do legally in an attempt 
to enforce collection of this 
judgment at this time? 

35. The following statements 
refer to practice in the courts of 
New Jersey and are true or false, 





in whole or in part. If wholly 
true, answer simply by writing 
only the word “true” in your 
answer book, beside the letter 
of the subdivision. If false, in 
whole or in part, write the word 
“false” in your answer book and| 
then give a brief reason why the | 
statement is false. 

(a) In a negligence action, 





plaintiff's attorney may not in- 
form the jury as to the amount 
for which plaintiff is suing. 

(b) The tri idge must com- 
ply with a timely request by| 
plaintiff's attorney to charge the 
jury that in assessing damages 
the jurors may consider the de- 
flated value of t ered dollar. 

(c) A written rant to con-| 
fess a judgment is ene revocable. 

(d) When 14 jurors are select- | 
ed for a gon ted civil trial, 
instead of the customary 12, the} 
number of pere ptory challenges 
is increased from 6 to 7. 














(e) A defendant, on trial for| 
murder, before a struck or a 
foreign jury, is lowed only 5] 
peremptory che llenges. 

(f) Quotient verdicts are valid, | 
if mathematically correct. 

(g) It is not reversible error 
for the trial ‘idee to tell the 
jurors, in his charge, which wit- 
nesses, in his pet sonal opinion, 


im ony. 

verdict by the 
with its an- 
rrogatories, 


gave false test 

(h) If a general 
jury is inconsistent 
swers to specific inte 


















submitted to it by the trial 
judge, the trial judge may dis- 
regard the general verdict and 
enter judgment the answers 
to the interrogatories, or vice 
versa. 

(i) When the verdict is less 
than unanimous, the jury must 
be polled. 

(j) A person may not continue 
in a case, as a juror, if he has 
testified as a witness in the case. 

36. In 1956, P established a new 
type of business in the high- 
class, residential sections of sub- 
urban Essex County, N. J., in 
which P provided hair styling} 
and manicuring services for his 
customers at their respective 
homes. Before izing in this} 
business, which known as 
“Beauty at Hom e,’ P had 
heard that this idea had proved | 
to be successful in the Mid-west. | 
Since the idea was novel in the 
East, P spent considerable time, 
money, and effort in obtaining 


customers to whom 
would appeal. 














On April 1, 1957, by written 
contract, P beret d D, an expert 
manicurist 1% a winning per- 
sonality, to | k for P in this 
business, as a manicurist, for a 
term of 2 years, at a salary of 
$100 weekly, and D agreed to 
devote her entire time, skill and | 
attention during t term of the, 
contract to the vice of P in| 
this business. TI ntract was| 
silent as to any ob blivat ion on D’s 
part not to solicit P’s cu 


pollebcony 


after leaving P’s se 


On Nov. 1, 1957, D quit her em- 
laiming mis- | 
in requir- | 
rs, six days | 


ployment with P, c 
treatment on P’s 






compensa- 
tion beyond her w y salary of 
$100. Two weeks 1 I 
employed by “Beauty 
Inc., a new corpora ation, 
helped to organize, 
vided the services at home 
same areas of Essex County, 
N. J., similar to those furnished 
by P. 


Visitors, 
which D 


tomers of P, whom she had met 
while in P’s employ. 

Is P entitled to any 
equitable relief against 
Beauty Visitors, Inc.? 


legal or 
D or 


this service | 


tomers, | 


, D became | f} 


which pro-| 
e in the| 


In addition, D began to) 
solicit the business of those cus- | 


37. In May, 1937, by a deed 
which contained a _ restrictive 
covenant limiting the use of the 


B conveyed a vacant lot in a 
residential section of Clay, N. J., 
to C. B then owned, as he still 
owns the adjoining lot, upon 
which B had then and now his 
one-family home. C never re- 
corded the deed, delivered to 
him in 1937 by B. 

D went into adverse possession 
|of C’s said lot in June, 1937, 
| without any knowledge of the 





restrictive covenant in C’s un- 
recorded deed, and has acquired 
title to C’s said lot by adverse 
| possession. 
| On Feb. 1, 1958, D contracted 
}in writing to sell this vacant lot 
| to E, by bargain and sale deed. 
|The contract is silent as to re- 
| stxictions. By this time, most of 
| the property in the neighbor- 
|hood is being used for business 
ene E wants to use this lot 
for business and has learned, be- 
| fore closing title, about the re- 
| striction in C’s unrecorded deed. 
| If E refuses to take title and 
| D sues for specific performance, 
| who will prevail? 

38. On Jan. 2, 1958, V, of full 
age, orally agreed to sell to P, 
|then 20 years old, and P orally 
| agreed to buy for $10,000 V’s 
property in Pleasant Valley, N. J., 
Which was described in their 
| negotiations as 500 acres of farm 
|iand. Title closing was fixed for 
'May 2, 1958, at which date P 
| agreed to pay the full purchase 
| price. At che time of this oral 
| agreement, V told P that he had 
| anes his price on the fact that 
| he received a net income cf $960 
| yearly from the property. V per- 
|mitted P to go into possession 
before closing title to erect a 
farmhouse and barn, which P 
began to erect on the land. 

On April 1, 1958, as the result 
|Of a survey made for P, it was 
learned by V and P for the first 
time that the property consisted 
of only 400 acres. 

On May 2, 1958, V tendered a 
deed to P covering all the land 
owned by him and demanded 
payment of $10,000. When P told 
V that he could not pay him that 
day and would not pay the full 
price because of the shortage in 
the acreage, V told P, “Well, 


premises to a one-family resi-| 
dence and expressly prohibiting | 
any.use for business purposes, | 


| (b) statute of frauds; 


then, the deal is off.” 

Two weeks later, P tendered 
$8000 to V and demanded a 
deed to the 400 acres, but V 
refused the tender and said that 
he would not convey. 

If P sued V for specific per- 
formance of the oral agreement 
and damages, and if V answered 
the suit and asserted the de- 
fenses of (a) lack of mutuality; 
(c) failure 
of P to perform on the due date 
of the agreement; and (d) hard- 
ship, who would prevail, and 
why? 

OPTIONAL QUESTIONS 
(Answer Any Two of the Follow- 
ing Five Questions) 

O-1. (a) An action was brought 
in a Wisconsin court to recover 
damages for the wrongful death 
of X, who was killed in an auto- 
mobile accident in Illinois. An 
Illinois statute provides that an 
action may be brought to recover 
damages for a wrongful death 
occurring in that State. A Wis- 
consin statute provides that an 
action may not be brought in 
the courts of Wisconsin for a 
wrongful death occurring out- 
side Wisconsin. On motion of the 
defendant to dismiss the action 
in the Wiscons'n court because 
of the Wisconsin statute, what 
should the court do? 

(b) T, who died domiciled in 
Pennsylvania, bequeathed to a 
Pennsylvania charitable organ- 
ization, by her will executed less 
than one month before her 
death, $5000 and authorized her 
executor to sell her real estate 
in New Jersey for the purpose of 
paying this legacy. Under a 
Pennsylvania statute, a devise 
or bequest for charitable uses is 
invalid, unless the will has been 
executed at least one month be- 
fore the death of the testator. 
If suit were brought in New Jer- 
sey to determine the validity of 
the testamentary gift to the 
Pennsylvania charitable organ- 
ization, what decision should be 
made? 








(Continued on page ge 6, col. 1D 
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Attorney's Examination 





(Continued from page 5) 


O-2. (a) On Jan. 1, 1958, Trav- 
eler purchased, for $2,000, an 
automobile which he needed and 
used in connection with his job. 
Assume that the car will last for 
5 years and will then have a 
salvage value of $200. 

In preparing his federal in- 
come tax return for the year 
1958, how much, if any, of the 
cost of the car may he deduct 
for the purpose of ascertaining 
the amount of his adjusted gross 
income? 

(b) During the year 1957, 
Twain, a lawyer, lived in New- 
ark, N. J., where he earned $1,200 
through occasionally practicing 
law. During the same year, he 
had a full-time position as an 
accountant, in New York, N. Y., 
at a salary of $8,400 per year. In 


* STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 


To 
fused to sign a contract with, (reeting 


P a tate Wk KEAS, It appears to my satisfaction, 

Local Union 123, providing for aj py duly autnentwated record of the proceed: 
be- ugs for the voluntary dissolution thereof 
the unanimous consent of ail the stock- 


union shop in Wing’s plant, 
cause Wing’s employees had in-) wwlders, deposited in my office that 
dicated to him that they did, ..2." AW pg ge # 
not wish to be represented by | 'ttice is situated dat No 
Local Union 123. Wing told this} State ur Ncw Jersey” (Frances. Wale 
Local Union that he would not| ’™ 

sign a contract with them, until | 
a majority of his employees had | 
selected this Union as their col- | 












Certificate of Dissolution. 


NOW, THEREFORE, I, the Secretary 


lective bargaining agent. There- | siiiv of the State of New Jersey, Do Hereby | 
t=) i=] i=] | 
upon, this Union commenced | \...)'%%'%3t tr s# sate oo 


peaceful picketing of Wing's + u duly execute 


plant, and truckdrivers refused | jors ion, executed 












to cross the picket line to make | ‘iy: pi) zs at sek are now on Bie 
deliveries. | in my said office as provided by la 

Wing filed a petition with the ee — STIMONY. Warkeor, at. | 
National Labor Relations Board, | fixed my official seat. at Trenton, | 
asking that the question of rep- | (svu! ne thousand nine hundred and | 
resentation of his employees | EDWARD J. PATTEN, 
be determined. The Board de-| | son at te eon a 


clined to take jurisdiction, be- | 
STATE OF NEW JERSEY 
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LEGAL NOTICES LEGAL NOTICES 





STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
t big whom these presents may come, To all to whom these presents may com . 6 


ail to whom these presenta may come, 


It appears to my satisfaction, 


voluntary dissolution thereof ings for the voluntary disso! 
» unanimous consent of all the stock- | by the unanimous 








! in charge thereof, 
muy be served), has 
> requirements of Title 14 

Gene eral, of Revised Statutes | u 
sey, preliminary to the Issuing | 


being the aeons th 


General, of Revised 8S 







ttested consent 
rit'ng ¢ the di 88¢ Highs f said cor- 
by all the stockholders | 

nsent and the record | 


e said corporat 


ee ae cs ee ae _ of Wing’s business was below the 
~ ee wth yl a ~~ 7 ©- Board’s jurisdictional standards 
ducted his travel expenses to Wing then sued Local Union 


and from New York and _ his 123 in the Superior Court of New | 
Jersey, Chancery Division, and, | 


living expenses there. Was Twain 
entitled to both of these deduc- on the above facts, asked for (1) 


tions: an injunction restraining the) 


’ +), 

O-3. (a) P, of Newark, N. J. picketing by the Union; and (2) 
sued D, of New York City, NW. 2; damages to Wing’s_ business 
in the New Jersey Superior Court, cayseq by the picketing 

spgtictnacides (dasa ” caus y the | ting. 
Law D sate Seid $10,000 dam-| “assume that the Union’s con- 
ages, allegedly sustained by P, quct constituted an unfair labor 
when their respective automo- practice under Sec. 8(b)(2) of 
biles collided in Newark. On D’s tn. National Labor Relations 
motion, based on diversity Of act and was also violative of the 
citizenship, the case was Te- srate’s labor relations policy. 
moved to the United States Dis- (a) May the Superior Court 
trict Court for New Jersey. properly enjoin the picketing? 


Thereafter, while this suit was (b) May the Superior Court 


pending in the federal court, D properly entertain the action for 

filed two separate, independent Gamages? 

suits in the Essex County Dis- f 

trict Court niger P, —. sought to be enjoined did not 
Je os > j a es ’ 

on the same collision, an constitute an unfair labor prac- 


sought $3000 damages in each tice, would this change your an-|_ 


suit, the one being for his per- cyor to (9)9 

sonal injuries pus the — a O-5. D was charged in the 
. ° erty qamave “J i : 

his prope sia . elie = ; & Jersey City Municipal Court 

one 8 _— 1 on ee i with a violation of the following 

District Court to have the Essex . tatute, for which the penalty 


County District Court ne is the usual penalty for violations 
rem TA g » Ns | ’ Yr - 
removed and consolidated for of the Disorderly Persons Act: 


wtel 3 the fede > - , Z 

trial in - soos on what “Any person who is appre- 
PCs] Y : 

decision should be made hended and cannot give a 


ae les of e : Sie = : 
(b) — gee dagen of ei p~i good account of himself, or is 
as found “ — SUADULES ¢ ‘ tp engaged in an illegal occupa- 
arseyv an in ft 2) D ~ t + - AN . % 94 
—- oe Fee O} gran vet tion and who is in this State 
AW? erseyv I me ap- “aie a : 
New Jersey Supreme Court, ap for an unlawful purpose, is 
plicable to and binding in trials 
: the “pe a wes istrict , 
in <7 ig _— Distric prosecution under this section 
a aay etgg Sta 4 
Court for New Jersey: _ the fact that the person ap- 
O-4. Wing, who manufactures 
y a N - . . 
airplane parts in Dale, N. J., re account of himself or is en 


gaged in an illegal occupation 





pe" IVER 40 YEARS EXPERIENCE ===" 





store in Jersey City, and that he 
arrested D for violation of the 
above statute, when D, a resi- 
dent of Brooklyn, admitted that 
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cause the annual dollar volume 


(c) If the conduct of the Union | 


a disorderly person. In any] 


prehended cannot give a good | 


APPRAISER is = ima facie evidence that he | 


REAL & PERSONAL PROPERTY. is present in this state for an} 
ESTATES, INHERITANCE TAX, unlawful purpose.” 

ee oe At the trial, a Jersey City| 

M. R. LANES policeman, P. testified that he 

200 OLIVER STREET. NEWARK 5. fv. J. saw D at 11 P. M., on May 1, 1938, 

MArket 3-1115 standing in front of a jewelry 


and Associates he had a criminal record and | 
ave false and evasive answers | 


Member of American Institute of | the rock-filled glove, which D 
Real Estate Appraisers had in his pocke et. 
Would a conviction of D for 


nis statute be}. 


DEP ARTMENT OF STATE 
ER spel ICATE OF DISSOLUTION 


1 
| Greeti 





WHEREAS, It appears to my satisfaction, | 
ya ticabed record of th proceed } 

gs for the voluntary dissolution thereof | 
inimous consent of all “the stock- 





Jers, de sited in my office that 
| IBZAR HOLDING co IN¢ 
P Stat whose pb 
flies tN S7TH-5 8S 1 
| t ( « ° Count 
~ 1 1 
ry t d in cane the reof, 





served), has 

‘ f Title 14 

Corporat s eneral ) vised Statutes 

f New Jersey preliminary to the issuing 
Certificate of Dissolution 





Secretary 








1958 








\ iN reSTH 1ONY WHEREOF, 


EDWARD J. PATTEN, 
Secretary of State. 
x. 7, 14 2 
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all to whom these presents may come 


(rreetin 
WHEREAS, It appears to my satisfac tion 


july authenticated record of the proceed- 


rs for the vo 








ry dissolution there 


e that 
TI co INC 








N 100 Huds 
‘ I ( ‘ 
S Ww s Day 
lereof, upon whom process may be served) 
is x q ements of Title 
4, Corpor s 1, of Revised Statutes | 
New Jersey nary to the issuing 


Yissolutior 


my office a duly executed and eemed connent | of 
the disso ntion of said cor- 

rat ere i by a the stockholders 
reof, wh said consent and the recvrd | 
proceedings aforesaid are now on file 





my said office as provided by 


IN TESTIMONY WHEREOF, 


have hereto set my hand and af-| ,, 
fixed my official seal, at Trenton, | ¢) or, 


y f July 





Sea. 
ght 
J. PATTEN, 
f State 
ey t. 34 $21.60 | 


STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
To ali to chom these presents may come 

Greetin 
WHER BAS. It appears to my satisfaction 
by duly authenticated record of the proceed 
ings for the voluntary dissolution theres 
by the unan us consent of all the sto-k 
holders. de posited B my office that 
‘ ND STEWART 





Stat N Jersey (Harry J 
hei ing ~ agen t therein and in charge theneot, 





requirements of Title 14, 








Dis 





ution. 





»f the State of New Jersey. Do Hereb y 





my office a duly executed and attested cmeent | 
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ation of said cor- 





n writing to the dis 
wration, executed 
b whi 













proceedi 
sald offi as provided by 

IN TESTIMONY WHEREOF, 1 
ave hereto set my band and af 
Sved mv official ses! at Trenton 





Tos A.D ne thousand nine hundre 
all | Che aR aaUe 


EDWARD J. PATTEN. 
Reeretary of State 








< ersi gned Wi ill 
urt, at Essex 
, New Jersey, 
. 1958, at 10 
for a judgment 
authorizing ne the name of: 
HOWARD SEYMOUR. TARABOU R. 

HOWARD SEYMOUR GINSBERG 
Dated: July 8, 1958 

Roskein, Attorney for Plaintiff 

rece Street, 
New Jersey 
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rsey, Do Here} : 
yn did, on th 





the record 
now on file] ” 








et my hand and af- 
fixed my official sea#l, at Trenton, | 
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f all the stock- 





tt RE, I, the Secretary of | 

State of New Jersey, Do emg 

that the said corpo ration dk on | 
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ja} - lof 
susand nine hundred | j, 


STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
Greeting: 
WHEREAS, It appears to my satis? 
ticated record of the proceed- by duly authenticated record of th 











sent of all 








deposited in my fice that holders, deposited in my office at 
NAVCO- COR RPOR ATION SPRUCE SALES, INC 
n te, whose prin 5 


poration 





of, being the a 





Jersey Julius St 
rein and in charge ther 
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